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MEMORANDUM OF AGREEMENT BETWEEN: 

XXXXXXXXXXXXXXX 

YYYYYYYYYY 

LLLLLLLLL 

 

and 

 

The Kenya Wildlife Service, a corporate body established under the provisions of the Wildlife 

(Conservation and Management) Act 2013, of Post Office Box 40241-00100 Nairobi, Kenya 

(hereinafter referred to as “KWS”). The KWS expression shall, where the context so admits, include 

its successors in title and assigns of the first part. 
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PREAMBLE  

Whereas:- 

1. Kenya is endowed with vast biological resources and is among the mega biodiversity rich 

countries globally, wherein the Constitution of Kenya is the crystallization of the welfare of 

the people of Kenya including the need for conservation and use of natural resources of 

Kenya, wherein the sovereign rights over biodiversity are vested in the State in trust for the 

people, and under Article 2 (5&6) the general rules of international law and any treaty or 

convention ratified by Kenya forms part of the Laws of Kenya. 

2.  Access to biological and genetic resources and associated knowledge is governed by various 

Multilateral Environmental Agreements (MEAs) including but not limited to CBD, Nagoya 

Protocol, International Treaty on Plant Genetic Resources for Food and Agriculture 

(ITPGRFA), Convention on International Trade on Endangered Species (CITES) and World 

intellectual Property Organization Treaties (WIPO) among others, subject to domestic 

legislation 

3. Access to biological/genetic resources and associated knowledge of Kenya is subject to the 

existing domestic laws, and subject to Access Permit, research licenses, Prior Informed 

Consent (PIC), Mutually Agreed Terms (MAT) and Material Transfer Agreement (MTA) 

between providers and users 

4. ---------------------- 

5. The governments of Kenya and ------------are desirous in undertaking collaborative research 

in infectious diseases including xxxxxxxxxx, which is part of fulfillment of the cooperation in 

their bilateral agreements.  

6. Research & Development (R&D) in biodiversity is key to conservation and sustainable use 

of biological resources for development done through partnerships in research and capacity 

building. 

7. Resource management is devolved whereby we have shared responsibilities between the 

national government and the County governments including grant of user rights. The role 

of communities as custodians of indigenous knowledge and their contribution to 

conservation of biological diversity, they are entitled to equitable share of the benefits 

derived from utilization thereof and associated knowledge as per Kenya’s Constitution, CBD 

and the Nagoya Protocol.  

8. Under the Wildlife (Conservation and Management) Act 2013, KWS is mandated to conserve 

and manage wildlife wherever they may be found in Kenya including conducting research 

for the benefit of the people of Kenya, and KWS is a competent authority for prior informed 

consent (PIC), mutually agreed terms (MAT) and material transfer agreements (MTA) for 

wildlife resources and associated knowledge on behalf of the Government of Kenya.  

9. Xxxxxxx 

10. yyyyyyy 

 

This Memorandum of Agreement (MoA) recognizes the role of research and development for 

informed decisions on biodiversity conservation and livelihood support through control of vector 

xxxxxxxxxxs and xxxxxxxxxx.  

 

Parties to this MoA consent to implement the project -------------------------in line with the provisions 

of the CBD and its Protocols (Nagoya and Cartegena) and relevant national legislations. 

 

NOW THEREFORE through the implementation of this MoA, the parties hereto have agreed to 

pursue their common goals as hereunder: 
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ARTICLE 1: DEFINITION AND INTERPRETATION OF TERMS 

In this MoA unless in consistent with the context, or otherwise specified, the following words and 

phrases shall have the meaning set out below: 

1.1. Access shall mean obtaining, possessing and using genetic resources conserved, whether 

derived products and, where applicable, intangible components, for purposes of research, 

bio- prospecting, conservation, industrial application or commercial use as defined in the 

laws of Kenya. 

1.2. Accession shall mean a sample or specimen of biological or genetic material and/or 

information held in any legally approved repository centers, such as herbaria or gene banks. 

1.3. Acquisition shall mean obtaining biological material or resources through collection under 

the approved permit. 

1.4. Affiliate shall mean any corporation, firm, limited liability company, partnership or other 

entity that directly or indirectly controls or is controlled by or is under the common control 

of a party to this Agreement. 

1.5. Benefit sharing shall mean sharing of benefits from access and utilization of biological 

resources and biological materials, and their derivatives, progeny, genetic information 

associated knowledge whether, commercial or otherwise as stated in this MoA and as 

defined in the CBD, Nagoya Protocol, Kenya Constitution 2010, Wildlife Conservation and 

Management Act 2013, and the relevant Laws of Kenya, where applicable. 

1.6. Biodiversity shall mean variability among living organisms from all sources including, inter 

alia, terrestrial, marine, and other aquatic ecosystems and ecological complexes of which 

they are part, this shall include diversity within species, between species and ecosystems. 

1.7. Biological resources shall mean genetic resources, organisms or part thereof, 

population, or any other biotic component of an ecosystem and their derivatives with actual 

or potential use or value for humanity. 

1.8. Confidential Information shall mean scientific, business or financial information that has 

been reduced to writing and marked as “Confidential”, provided that such information does 

not include information in public domain or available from others sources who are not under 

a confidentially obligation to the source of information, information which has been made 

available by its owners to others without a confidentiality obligation, information which 

relates to potential hazards or cautionary warnings. 

1.9. Conservation area includes but not limited to an area legally designated for conservation 

of biodiversity and shall include protected and unprotected areas.  

1.10. Derivatives shall include but not limited to modified or xxxxxxxxxxodified extracts and 

any compounds or chemical structure based on/or derived from plant, microbial and animal 

biological and/or genetic resources and their progeny, including analogues 

1.11. Designated Repositories shall mean institutions mandated to keep in safe custody 

different categories of biological resources, including voucher specimens and new taxa, 

deposited with them by various users. 

1.12. Genetic materials shall mean any materials of plant, animal, microbial or other origin 

containing functional unit of heredity. 

1.13. Genetic Resource shall mean information contained in any genetic material or their 

derivative of actual or potential use or value for humanity. 

1.14. Holotype shall mean the organism known to have been used when the species was 

formally described. 

1.15. Intellectual Property shall mean without limitation, intellectual property rights including 

patent rights, and unpublished patent applications, any invention improvements and all 

discoveries that may be not predictable, including all know how, trade secrets, research 

plans and priorities, research results and created reports, statistical models and computer 

programs and related reports, and market interests, trademarks, copy rights, plant 

breeders rights, and product ideas of any of the parties and affiliates in existence at the 
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time of execution of this agreement or subsequently developed or acquired independently 

of this agreement. 

1.16. Know how shall mean knowledge and skills that enables a person to accomplish a 

particular task or to operate a particular device or process. 

1.17. License shall mean a written agreement granting permission to use an intellectual property 

right within a defined time context, market line or territory. 

1.18. Material Transfer Agreement (MTA) shall mean a contract between the resource 

provider and recipient. For purpose of this MoA shall also include a contract from KWS 

authorizing the use of biological resources and associated knowledge. 

1.19. Partners shall mean institutions party to this MoA. 

1.20. Principal Investigator(s) shall mean the person or persons designated by parties to this 

MoA responsible for the scientific and technical conduct of the MoA’s project activities. 

1.21. Prior Informed Consent (PIC) shall mean permission given by the competent provider 

national authority and where possible in collaboration with county governments and local 

communities in the form of a signed agreement with legal entity prior to accessing genetic 

resources, in line with an appropriate national legal and institutional framework on access 

of biological diversity, biological resources or associated knowledge. 

1.22. Products shall mean any subject of invention and any commercially valuable or otherwise 

useful material, compound, isolate, or useful combination of compounds, isolates or other 

materials discovered, recovered, obtained, derived, resulting or otherwise isolated from 

scientific research conducted on a research specimen or sample acquired from an 

authorized source, or any derivative of such material or compound, or other isolate, or 

discovery which is or may be patentable and/or protected under Intellectual property laws 

of Kenya and developed from research specimen acquired from the resource providers. 

1.23. Progeny shall mean any xxxxxxxxxxodified descendant and/or hybrids from research 

specimens such as virus from virus, cell from cell or organism from organism that are 

cultivated by the user.  

1.24. Project Implementation Committee shall mean key body within the governance 

structure of the project responsible for the research and management aspect of 

the project essential to the ensuring the delivery of the project outputs and the attainment 

of project outcomes.  -------------------- 

1.25. Provider shall mean the custodian of biological or genetic resources associated knowledge 

as defined under the constitution and Kenyan laws. For all purposes and intent KWS shall 

be the Provider on behalf of Government of Kenya and County governments under this 

MoA as per the Wildlife (Conservation and Management) Act 2013, Environment 

Management and Coordination Act 1999 and Constitution of Kenya.  

1.26. Repository shall mean designated facility within institutions where different categories of 

biological reference collections, including voucher specimens, are preserved. For this MoA, 

XXXXXXXXXX, XXXXXXXXXX and XXXXXXXXXX shall host such designated facilities. 

1.27. Research specimen shall mean the biological resources, progeny, derivatives or product 

the recipient has authority from resource provider(s) through the PIC, Wildlife Permits and 

other relevant permits issued by KWS, National Environment Management Authority 

(NEMA) and National Commission for Science Technology and Innovation (NACOSTI) or 

which otherwise were originally and lawfully collected from Kenya. 

1.28. Sample area of origin shall mean the locality from which the biological or genetic 

material is accessed. 

1.29. Sample shall mean any distinct part of biological or genetic material or resource including 

its derivatives, compounds, extracts, progeny, modified or xxxxxxxxxxodified.  

1.30. Research Data shall mean all recorded information generated during the implementation 

of this MoA. 
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1.31. Technology shall mean technical information, product standards, know-how, formulation 

system, standards and data, equipment, procedures for the manufacture, and sales 

marketing program for the delivery of said product under this MoA 

1.32. Technology transfer shall mean the movement of or flow of technical knowledge, data, 

design, prototypes, materials, inventions, software, and or trade secrets from one purpose 

to another purpose. 

1.33. Third party shall mean any person, company, organization and or any other legal entity 

that the parties to this MoA may consult, collaborate with, and enter into an agreement 

with either severally or jointed pursuant to the provisions of this MoA or in the discharge 

of the party’s obligations as set out here. 

1.34. User shall mean the recipient of the biological material or genetic resources and their 

derivatives including associated knowledge. For all purposes and intent XXXXXXXXXX, 

XXXXXXXXXX, XXXXXXXXXX WUHS, shall be the Users under this MoA. 

ARTICLE 2: SCOPE 

Scope of what is accessed and utilized 

 

ARTICLE 3: OBJECTIVES  

The principal objectives of this MoA are: 

3.1. To contribute toward realisation of the objectives of the Convention on Biological Diversity, 

biodiversity conservation, sustainable use and equitable share of resultant benefits from 

utilization of biodiversity among the stakeholders 

3.2. To enhance Kenya’s biodiversity conservation and management by understanding the 

taxonomy and ecology of xxxxxxxxxx  and how biodiversity links with health as it contributes 

to xxxxxxxxxx control a neglected disease through research, monitoring, and information 

dissemination. 

3.3. To provide a platform to promote technical capacity strengthening, scientific research and 

technology transfer between --------- and Kenya.  

3.4. To contribute to an efficient system or mechanism of linking in-situ and ex-situ conservation 

of xxxxxxxxxx and xxxxxxxxxxs.  

3.5. To collaborate in executing, implementation of the project xxxxxx in Kenya” (x is a copy of 

statement of work (annex I) and a project proposal (annex II).x 

ARTICLE 4: INSTITUTIONAL OBLIGATIONS 

4.1 Joint Partner obligations  

4.1.1. The partners are to comply with the terms of this MoA. 

4.1.2. Develop relevant governance structures to operationalize this MoA including 

Standard Operating Procedures (SOPs) for implementing projects and engaging students 

under this MoA.  

4.1.3. Undertake joint resource mobilization and ensure that the grant will be used 

exclusively for approved objectives, activities, and budget items in accordance with the 

relevant funding agreements.  

4.1.4. Provide adequate project location facilities, local technical installations and other 

physical project framework, as specified in the project documents. 

4.1.5. Comply with all relevant domestic legislations and international obligations defined 

in the Multilateral Environmental Agreements (MEAs) where Kenya is party to (as provided 

in the Constitution of Kenya, Article 2 (5) (6). 
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4.1.6. Establish a code of best practices on Access and Benefit Sharing (ABS) value chain 

including setting up an ABS Intellectual Property desk office to promote and facilitate R&D 

based ABS contribution to valorization of genetic resources of Kenya. 

 

4.2 -----------partner institution 

4.2.1. Provide Biological resource technical expertise in the joint research project  

4.2.2. Identify and develop appropriate technologies and build capacity for understanding of 

Kenya’sxxxxx,x and xxxxxxxxxx xx biodiversity through research and technology transfer  

4.2.3. Support taxonomic revision and characterization of xxxxxxxxxx  taxa, where necessary. 

4.2.4. Contribute to the development and implementation of effective xxxxxxx ecological 

monitoring programs through joint fieldwork to enhance control and management of ---

------------------------- 

4.2.5. Ensure that all biological specimens and data collection in Kenya under this MoA are 

sufficiently and accurately labeled as per KWS and ---------- requirements, and are 

deposited in approved designated repositories. 

4.2.6. Develop a database in consultation with KWS for monitoring collections value chain 

linking ------------------ ex-situ and in situ conservation. 

4.2.7. Provide a list and duplicate specimens and database of previously collected biological 

materials from Kenya. 

4.2.8. Support digitization of -------------- biodiversity collections at XXXXXXXXXX. 

4.2.9. Support the Kenyan partners to establish capacity for -----------------through technical 

expertise and technology transfer 

4.2.10. Support outreach programs that will contribute to conservation, management and 

sustainable utilization of Kenya’s ------------ 

 
4.2.11. Contribute to the development of ----------------------- biodiversity ecological monitoring 

tools, systems and procedures for collections in compliance with PIC, MTA and MAT.  

4.2.12. Train Kenyans in -------------------------------- 

 

4.3 Obligations of Kenyan partner institutions  

4.3.1 Obligations of local partner 

4.3.1.1. Coordinate activities -------------- Kenya” 

4.3.1.2. Review and establish ex-situ collections of xxxxxxxxxxs and xxxxxxxxxxs including but 

not limited to living libraries of xxxxxxxxxxs and xxxxxxxxxxs based on code of best 

practices at XXXXXXXXXX (PIC, MAT, MTA) in compliance with Nagoya Protocol. 

4.3.1.3. Together with partners, review and update biological information on xxxxxxxxxxs and 

xxxxxxxxxx fauna in Kenya.  

4.3.1.4. Develop a database in consultation with KWS for monitoring collections value chain 

linking  ex-situ and in situ conservation. 

4.3.1.5. Ensure that the resultant benefits arising from this project are used in line with Nagoya 

Protocol Article 9 and all the pertinent international laws. 

4.3.1.6. Together with the other partners participate in the proposed research on the ----------

-------- 

4.3.1.7. In partnership with partner institutions build capacity for ----------------biodiversity 

resource managers and local communities in field ecological surveys. 

4.3.1.8. Supervise and/or co-supervise MSc, PhD and Postdocs students with faculty advisors 

of ---------------- 

4.3.1.9. Develop uptake feedback pathway mechanism for R&D as per the Nagoya Protocol, 

Articles 16 to 19. 
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4.3.1.10. Together with -------- digitize and avail ----------biodiversity data as per the approved 

data sharing policies.  

4.3.1.11. Jointly develop outreach programs that will contribute to conservation, management 

and sustainable utilization of Kenya’s ------ biodiversity.  

 

4.3.2 Obligations of KWS 

4.3.2.1. Develop guidelines for PIC, MAT, MTA, and outreach materials to create stakeholder 

awareness for effective implementation of this project in line with the Laws of Kenya 

and the Nagoya Protocol. 

4.3.2.2. Develop a database in consultation with ----------- for monitoring collections value 

chain linking ex-situ and in situ conservation. 

4.3.2.3. Work with -------------I to use reasonable efforts to comply and enforce users 

adherence to relevant permitting processes in line with the Environmental Management 

and Coordination Act (EMCA, 2015), Wildlife (Conservation and Management) Act 2013, 

Science Technology and Innovation Act 2012 and all the other Laws of Kenya. 

4.3.2.4. Ensure that resultant benefits are used in line with Nagoya Protocol Article 9 and all 

the pertinent international laws. 

4.3.2.5. Act as link between project partners and local communities, while at the same time 

support the indigenous local community governance ABS through grant of PIC. 

4.3.2.6. Together with the other partners participate in the proposed research project ------

---------------- 

4.3.2.7. Develop uptake feedback pathway mechanism for ----------R&D as per Nagoya 

Protocol Article 16 to 19  

4.3.2.8. Build capacity of participating institutions through outreach programs on access to 

the country’s xxxxxxxxxx and xxxxxxxxxx biological resource requirements  

 

ARTICLE 5: ACCESS TO GENETIC RESOURCES AND ASSOCIATED KNOWLEDGE. 

5.1. Kenya has sovereign rights over its natural resources where access and user rights are 

subject to international obligations where Kenya is party to, and national legislations.  

5.2. In the event that the parties seek to access biological materials and genetic resources, 

derivatives, progeny, extracts, genetic information and associated knowledge held in situ 

both in protected areas and outside protected areas in pursuance to this MoA, prior 

informed consent and material transfer agreements shall be executed by all relevant 

providers and users in accordance with all applicable laws. 

5.3. The ---------partner will make existing electronic inventory records of all biological materials 

of Kenyan origin under their custody available to the Government of Kenya through -------

---and KWS. 

5.4. --------partner agrees to provide duplicate genetic resources specimens, derivatives and 

database in their custody collected during this project and in previous undertakings to the 

Government of Kenya through designated repositories in Kenya. 

5.5. All access and transfer of biological material, resources, derivatives, progeny and 

associated information shall be subject to a Materials Transfer Agreement (MTA) (a copy 

of which is attached to this MoA as Annex XX) between provider and users as defined in 

this MoA. 

5.6. All accessed and transfer of biological materials, resources, and derivatives shall be subject 

to an MTA between KWS, -------- and the designated recipient repositories. The biological 

materials, resources, their derivatives, progeny, products and associated information shall 

remain the property of the Government of Kenya. 
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5.7. All specimens collected from the wild, including accessions from ex-situ specimens of 

Kenyan origin shall be deposited in designated repository resource centres including gene 

banks and data bases. 

5.8. In this respect, this MoA is the MAT for the project titled --------------in Kenya”, and shall 

form the basis of KWS granting a Prior Informed Consent (PIC) for the project.  

5.9. When biological materials are accessed outside a protected area, KWS will provide a PIC 

jointly with relevant stakeholders as provided under the Wildlife Conservation and 

Management Act of 2013, and KWS is the competent authority for granting of PIC on 

wildlife resources within Kenya under the Wildlife Act. 

5.10. Databases of all specimens accessed, transferred and utilized will be developed and 

kept in duplicate by the parties for tracking, monitoring and evaluation. 

5.11. Guidelines shall be developed for ------------- repository and transfer of biological 

resources from the ex situ collections based on the instruments of PIC, MAT and MTA as 

per the Laws of Kenya.  

5.12. Given that the user partner institutions to this Agreement----------------- have 

previously accessed Kenya’s biological resources for utilization in various projects and 

purposes, by signing this Agreement and the users providing an inventory of records of all 

activities and all collected biological resources, progeny, derivatives and associated 

information, the resource provider (KWS) will release the users, and assume to have 

complied with CBD and Nagoya Protocol, and through appropriate MTA, transfer the 

biological resources to the national designated repositories. 

 

ARTICLE 6: INTELLECTUAL PROPERTY (IP) RIGHTS AND PROTECTION 

6.1. Project implementation Committee will establish an intellectual property (IP) technical 

committee with clear TOR’s for Management of the IP rights resulting from undertaking 

the Project under this MOA.  

6.2. The Project implementation Committee will undertake IP audit before, during and towards 

the end of the project to show the baseline and progress of existing and generated 

intellectual property. All generated and potential IP will be recorded in special notebooks 

and all parties to the IP generated will sign specific IP agreements as per the standard 

operating procedures. 

6.3. All partner institutions will submit their IP policies to the Project Management Office and 

harmonized appropriately under this MoA.  

6.4. The accessed biological and genetic resources shall remain the property of the Government 

of Kenya and all voucher specimen duplicates will be deposited in designated repositories 

at XXXXXXXXXX and other designated repositories as per the established standards in 

conformity with the Nagoya Protocol instruments of PIC, MAT and MTA. 

6.5. The users will provide and keep clear records of biological and genetic resources, progeny, 

derivatives, products and associated information with potential IP before commercialization 

that will be negotiated between the users and provider under this MoA for further 

development.   

6.6. The partners shall periodically review the results of joint research projects to determine if 

any research findings including processes and methods constitute intellectual property and 

determine which intellectual property is subject of legal protection.   

6.7. In consultation with all the other partners, when filing for protection and administration of 

IP arising from research under this MoA and application for IP rights will be accompanied 

by PIC, Access permit and voucher specimen reference. 

6.8. Transfer of generated IP rights by partner to new ownership will be subject to authorization 

by the provider and consultations by all partners under this MoA.   

6.9. Technology jointly developed and owned shall not be transferred to a third party without 
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the written consent of all parties. 

6.10. Intellectual property generated from the project shall be jointly applied for and 

remain the joint property of the partners, with any revenues arising from commercialization 

of the products being equitably shared (as provided in Article------of this MoA on Benefits 

Sharing). 

6.11. Prior to any disclosure of proprietary information by any partner concerning specific 

aspects of this collaboration the partners shall execute a separate Confidentiality 

Agreement. 

6.12. Any decision relating to the commercial exploitation or to the manner of disposal of 

the intellectual property right shall be made jointly by the parties taking into consideration 

the intellectual property policies of each institution in particular the role of the inventor. 

6.13. Material for publication or presentation arising from the project shall be submitted 

for clearance by the Project Implementation Committee to ensure that no inventions or 

innovations or discoveries are published prior to protection by applicable intellectual 

property laws or by trade secret. 

6.14. In all activities including scientific publications resulting from the project including 

scientific papers, reports, books and proceedings of conferences, seminars, workshops and 

exhibitions will be authored jointly as appropriate to reflect where the relevant 

contributions have been made and in so doing quoting the names of authors and the 

partners. Such acknowledgement shall include but not be limited to display in equal 

prominence of the full names and symbols or logos of all institutions including the donor. 

6.15. All the parties herein agree to respect rights of indigenous knowledge holders and 

shall negotiate with particular indigenous communities should any indigenous knowledge 

be used for any purpose in this project and PIC granted by the said communities. 

6.16. Project Implementation committee will develop procedures for data and publication 

access as outlined in the SOPs. Project Implementation Committee will classify data 

deemed as restricted and non-restricted establishing access procedures through an 

Information Transfer Agreement. 

6.17. Responsibility for expenses relating to registration, administration and further 

development and exploitation of the invention (including funds to the inventors to carry 

out further work to bring the invention to a stage where it can be commercially exploited, 

researching for commercial outlets, advertising expenses, and fees for patent advocates) 

will be agreed upon by all parties. 

 

ARTICLE 7: TRANSFER TO THIRD PARTIES 

7.1. A partner in this project may transfer biological resources, derivatives, progeny, products , 

compounds, extracts and associated information to third parties only after consultation with 

all the other partners, and a written consent from the Provider (KWS). 

7.2. Sub-contractors and third parties shall enter into legally binding undertakings with the 

partners before they can handle any resources and/or functions in the project. Such 

agreements will be annexed to and will form part of this MoA. 

7.3. The partners may assign, transfer or otherwise dispose, in whole or in part, to third parties 

any rights or obligations under this MoA after a written permission is sought and procured 

by all the parties to this MoA.  

7.4. The Recipient shall ensure that the collection, storage, transfer, utilization, disposal and 

exportation of the genetic resources complies with all applicable Laws of Kenya on the 

protection of human health and the environment, on taxes, on customs and any other 

concern. 
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7.5. The Recipient shall indemnify and keep the provider its trustees, appointees, employees, 

agents and the State harmless from any claim, action and damage or cost deriving from or 

in connection with the Recipient’s acquisition, use, storage or disposal of the materials. 

ARTICLE 8: BENEFITS SHARING 

8.1. Benefits resulting from utilization of biological resources by all partners will be used in 

accordance with the CBD and Nagoya Protocol and in line with the Constitution of Kenya 

and the domestic legislations such as Wildlife Conservation and Management Act 2013 and 

EMCA 2015. 

8.2. Partners shall take inventory of all potential and derived benefits guided by the IP audit 

reports and develop agreeable benefit sharing plan. 

8.3. Benefits shall include both monetary and non-monetary on the R&D value chain, which will 

include both academic and commercial steps. These benefits will be shared in accordance 

with the benefits sharing plan (provided in Annex V) and utilized as stipulated in the Nagoya 

Protocol Article 9. 

8.4. The monetary benefit arising from IP commercialization shall include upfront, milestones 

and royalties as determined case by case. Copyrights shall be based on 15% royalty 

payments. Others will attract minimum of 10%. Payment will be annual based on submission 

audit report. 

8.5. In the event of development and commercialization of a technology from the utilization of 

the accessed biological resources, the providers will be given access and use of the 

technology and where possible, one of the production sites to be at the country of origin. 

The venture to be owned on a 50:50 basis and in the event of sale of ownership rights by 

the user, the country of origin is given priority.  

8.6. The benefits-sharing plan shall consider the communities living adjacent to the project sites 

and their indigenous knowledge.  

 

ARTICLE 9: CONFIDENTIALITY  

9.1. All research, development and commercialization information created by parties to this MoA 

shall be considered confidential information, subject to express written agreement to the 

contrary. 

9.2. Where the release of research and development information created pursuant to this MoA 

is required for the procurement of permits, licenses and other approvals necessary for the 

effective execution of this MoA, or otherwise to comply with national legislation, regulations 

and policies the users shall: 

a)   Provide such information as requested with the express stipulation that the same shall 

be considered confidential. 

b) Supply such information as part of compliance mechanisms in national processes. 

9.3. Research and development information regarding discontinued activities that have not 

resulted in the development of a commercially applicable product to this MoA shall be 

placed in the public domain after a minimum of five (5) years or in accordance to the Laws 

of Kenya. Aspects of publications will be handled as per article 10.9 on administration. 

9.4. Partners will execute confidentiality agreement as per SOP. 

 

ARTICLE 10: ADMINISTRATION OF THIS MEMORANDUM OF AGREEMENT 

10.1. The parties will establish coordination mechanisms for implementation of this MoA and 

the various projects. 

10.2. Parties will establish project implementation committee with clear TORs. 
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10.3. This project implementation committee shall be constituted as per the project document. 

The project implementation committee will be drawn from the partner institutions and 

will comprise the Principal Investigators (PIs). 

10.4. Project implementation committee will develop the Standard Operating Procedures 

(SOPs) in line with the projects objectives and the Nagoya Protocol.   

10.5. Research performed under this MoA shall be in accordance with the “statement of work” 

(Annex I), and the SOPs.   

10.6. Meetings, decision-making and monitoring will be done by the project implementation 

committee 

10.7. The project will have an inception workshop to be held at the beginning of the project 

and a closing workshop at the end of the project as per the approved work plan  

10.8. ‘Targeted products meetings’ will be held ad hoc whenever specific-product-oriented 

efforts yield promising and potentially exploitable results.  

10.9. Decisions on scientific, technical and organizational aspects of the project will be handled 

by project implementation committee based on the approved work plans. There will be 

frequent meetings to review progress on R&D related to the project.  

10.10. Final decisions on intellectual property protection and commercialization will be handled 

by the project implementation committee who will prepare a report and present it to the 

providers. 

10.11. The inventory of project equipment bought under the grant shall be established and will remain 

in the custody of the host institution.  

Article 11:  REPORTS 

11.1. Research Reports:  

a) All research activities undertaken shall be recorded in official research and field 

notebooks.  

b) All participating researchers shall prepare research reports as per the SOPs on a 

quarterly basis. 

11.2. Payment reports 

a) This will be as defined under the benefit sharing arrangement.  

11.3. Copyright reports 

a) This will be as defined under the benefit sharing arrangement. 

11.4. Records  

a) An inventory of all the relevant records shall be identified. 

b) Records shall include among others, permits, licenses, database. 

c) The partners will ascertain that the project records are safely kept and available for 

inspection, external and internal audit. 

d) The project records shall consist of scientific reports, legal, ethics and IP reports, letters, 

memos, financial reports and partnership reports, minutes of all meetings, among other 

project documents. 

e) After expiry of the project, the records shall be kept for a minimum of five years, subject 

to the laws of Kenya. 

f) Records based on sales to be well kept by the user and availed to provider upon request. 

The records will be kept for a minimum period of five (5) years after project completion 

 

11.5. Verification of records 

a) The users agree to permit identified auditor by the provider to examine their books and 

records from time to time during their ordinary business hours.  

11.6. Donor narrative and financial reports 

a) Both narrative and financial reports shall be prepared according to institutional financial 

arrangements and the donor requirements.   
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11.7. Declaration by the users to the provider  

a) The users shall declare reports to the provider on financial position, technology transfer, 

IP, accruing IP royalties, dividends, income, pertinent investments, and distribution of 

partner shares, among others, derived from the utilization of the biological resources 

accessed under this project. 

b) Partners commit to availing all the records pertinent to the project for inspection. 

11.8. Legal, ethical and IP Reports 

a) The partners will prepare periodic legal, ethical and IP reports on a quarterly basis and 

presented to all the parties. 

11.9. Final Report:   

a) There will be a final report within three months of the project completion under this 

MoA. 

b) A final report shall be prepared at the expiry of the MoA. 

 

ARTICLE 12: SPECIFIC SUBSIDIARY AGREEMENTS 

12.1. Without prejudice to their respective role and obligation under this MoA, the parties 

may enter into further agreements to give effect to any provisions of this MoA.  

12.2. Any agreement or agreements entered into shall specify at least the following details  

a) Nature of agreement.  

b) Objectives and duration of particular activities.  

c) The terms of reference of activities to be undertaken by each party.  

d) All financial terms and conditions applicable to each party. 

e) Any other provision as may be applicable in the specific circumstances.  

12.3. Each subsidiary agreement shall be in English and shall be signed by the chief executive 

officers of the parties.  

12.4. The subsidiary agreements shall be annexed to this MoA and may be reviewed at specific 

intervals as specific in such agreements. 

 

ARTICLE 13: LIMITATIONS 

13.1. This MoA does not in any way restrict parties from participating in any similar 

activities with other organizations or individuals. 

13.2. This MoA and annexes constitute the internal agreement between the parties and 

no modification or addition will be valid unless signed by the parties and appended to this 

MoA.  

ARTICLE 14: NO LEGAL PARTNERSHIP 

14.1. Nothing herein contained shall constitute or be construed to be or create a legal 

partnership or agency between the parties.  

14.2. Neither party shall have the power or right to act as an agent or representative of 

the other party, or transact business or incur obligation in the name of the other party or 

for the other party or to pledge the credit of the other party or any joint credit. 

14.3. Where a party acts as an agent or representatives of the other party in contravention 

of the prevention of sub clause, the other party shall not be held liable of any such Acts or 

representation.  

 

ARTICLE 15: ASSIGNMENT  

This MoA is specific to the parties and no party shall have the right to assign or otherwise dispose 

of the benefits of this MoA. 
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ARTICLE 16: ACKNOWLEDGEMENTS AND COMMUNICATION 

Each party agrees to explicitly acknowledge the other party’s support and logo provided pursuits to 

this MoA on all media announcements, documentations, programs, reports or publications. 

 

ARTICLE 17: MONITORING AND EVALUATION 

Shall be executed:  

a) In reference to article on article 10 on administration.  

b) In compliance with Nagoya protocol, Article 17, on the role of Check Points in monitoring 

and evaluation 

 

ARTICLE 18: INSURANCE LIABILITY AND INDEMNIFICATION 

Each party shall be solely responsible for payment of any and all claims of loss personal injury, 

death, property damage, or otherwise or arising from any act, or mission of its employers or agents 

in connection with performance of this MoA. 

 

ARTICLE 19: DURATION OF MoA 

20.1. This MoA will come into effect on the effective date (date of the last signature to 

this MoA) and, subject to the provision of this sub- clause, will subsist for at least ten years. 

20.2. The parties will review the MoA and progress during annual meetings to determine 

whether it should be revised, renewed or terminated, and define the specific obligations, 

inputs and activities to be delivered by each party in the succeeding year. The parties shall 

alternately take the lead convening those meetings through mutually acceptable 

communication mediums, including physical meetings, telephone conferences and email 

discussions as may be appropriate. 

20.3. Either party may terminate the MoA by giving 90 days prior written notice to the 

other parties 

 

ARTICLE 21: AMENDMENT 

The MoA may be amended from time to time by mutual consent of the parties. Any such 

amendments shall be in writing and shall be signed on behalf of each party by the Chief Executive 

Officer of that party. 

 

ARTICLE 22: APPLICABLE LAW  

22. This MoA shall be governed by and construed in accordance with the Laws of  Kenya  

ARTICLE 23: DISPUTE RESOLUTION 

23. In the event of any dispute arising between the parties touching on any provision of this MoA, 

each party shall use their best endeavors in good faith to resolve such disputes. Any dispute 

that cannot be amicably settled can only bring a suit or make a claim against the other, can 

be brought exclusively in the agreed arbitral tribunal based on international standards. 
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ARTICLE 24. FORCE MAJEURE 

24.1. Any party shall not be liable to the other for any delay or any performance of its obligations 

under this MoA arising from any cause beyond its reasonable control unless conclusive 

evidence to the contrary is provided.  

24.2. The party claiming the Force Majeure event shall promptly notify the other party in writing 

of the reasons for the delay or stoppage, and the likely duration of such delay or stoppage, 

and shall take all reasonable steps to overcome the delay or stoppage.  

24.3. For the purpose of this agreement, a Force Majeure shall mean circumstances beyond the 

reasonable control of the party affected there by without prejudice to the generality of 

the foregoing, the following shall be regarded as such circumstances:  

a) Act of God, explosion, lightning, flood, tempest, fire, or accident; 

b) War, (whether war be declared or not), invasion, act of foreign enemies; 

c) Outbreaks of hostilities, riot, civil disturbance, act of terrorism; 

d) Act, restrictions, regulations, by-laws, refxxxxxxxxxxls to grant any license or 

permission, prohibitions or measures of any kind on the part of any governmental 

authority; 

e) Import or export regulation or embargoes; 

f) Power failure of whatever nature, failure of telecommunications lines, failure or 

breakdowns of machinery or vehicles; 

g) Theft, malicious damage, strike, lock out, or industrial action of any kind (whether 

involving employees of the parties or third party); 

h) Any clause or circumstances whatsoever beyond the parties reasonable control. 

i) Neither of the parties shall be entitled to relief under this clause in any 

circumstances where it has caused or substantially contributed to any delay or 

failure in the performance of its obligations by any default on its part. 
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Signatories and witnesses  

 

Signing 

 

In Witness whereof, this MoA has been signed in triplicate by the following duly authorized 

persons on behalf of the ------------------- 

 

 
 
------------------------------------------------- 

 

 

Kenya Wildlife Services 

 

Name:  

Director General      Signature:  ……………………… 

 

Witness     

 

Signature:  ……………………… 
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ANNEXES 

 

Annex I: Statement of work for project titled “Xxxxxxxxxx-related studies of ............... and control xxxxxxxxxx in 
Kenya” (attached) 

 

Annex II: PIC for project on biological resources from Kenya (attached) 

 

Annex III: MTA for transfer of biological resources from Kenya through the project (attached) 

 

Annex IV: TORs for Project Executive Committee, Project Management Office, Project Steering Committee 

i. The role of contact person shall be: 

a) Coordination of project activities  

b) Management of joint intellectual property  

c) Compilation of interim reports 

d) Compilation of final reports to be shared among the parties within six (6) months of the compilation of field and laboratory 

work. 

ii. The parties shall appoint a technical committee to undertake the following role: 

a) Protect oversight  

b) Project policy directives  

c) Relevant and approvals of projects/ work plans/budgets  

d) Monitoring and evaluation of the MoA/ activities  

e) Resource mobilization. 

 

Annex V: Benefits sharing Plan (attached) 

 

 


